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(i) 


QUESTIONS PRESENTED i 


The question presented is whether a person who performed 
Military Service on full time active duty with military pay and 
allowances, thereby dislocating the fabric of his normal economic 
and social life, is an ex-serviceman within the meaning of the 
Veterans Preference Act of 1984 as amended, and entitled to the 
benefit thereof. : 


Does service connected disability or death constitute a 


| 


dislocation of the normal, social and economic fabric of a 
person's life.? | 
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FOR THE DISTRICT OF COLUMBIA 





BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT : 


This is an appeal from an order of the District Court directing the 
entry of summary judgment for the appellees on October 8, 1957. 

The appellant seeks a declaratory judgment that he is an ex-ser- 
viceman within the meaning of the Veterans Preference Act of 1954 as 
amended. | 








2 
STATEMENT OF THE CASE 


Appellant was employed by the United States Government through 
September 14, 1955 when he was separated by reduction in force action 
(Complaint, App. 1). 


Prior to his separation appellant applied for preference under 
Veterans Preference Act of 1954 as amended based on full time active 
duty with the National Guard of the United States. (Application, App. 17) 
Had such preference been granted, appellant would not have been sepa- 
rated from Government service. 


Appellant exhausted administrative resources and entered suit in 
the United States District Court for the District of Columbia July 11, 
1957. The appellee moved for a summary judgment which was granted 
on October 8, 1957. (App. 26) 


STATEMENT OF POINTS 


The District Court erred in holding as a matter of law that the 
appellant was not an ex-serviceman. The appellant alleged in his com- 
plaint that he had performed active duty with military pay and allowances 
and during that period of service sustained a serious and permanent in- 
jury, thereby dislocating the fabric of his normal economic and social 
life. The Supreme Court of the United States in the case of Michell 
v. Cohen, 333 U. S. 411, has held that persons performing such military 
service are ex-servicemen for the purpose of the Veterans Preference 
Act of 1954 as amended. 


STATUTE INVOLVED 
4 , 
Veterans Preference Act of 1954 as amended. (6.U.S.C. 851) 
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ARGUMENT | 
1. In the case of Mitchell v. Cohen, supra, the United States 
Supreme Court exhaustively analyzed the Veterans Preference Act of 
1954 as amended and reached a decision under the definition of the term 
"“ex-serviceman". The Court pointed out that the term "ex-serviceman" 
has no single precise definition which permitted it to read and apply that 
term without help from the context in which it appears and the purpose 
for which it was inserted in the statute. The Court realized that this 
term could be applied in a narrow or a wide sense, and the Court deemed 
that the term "ex-serviceman" should be narrowly applied. ‘It there- 
fore held the term "ex-serviceman" was limited only to those who per- 
formed military service on full-time active duty with military pay and 
allowances, thereby dislocating the fabric of their normal economic and 
social life. Since the facts of this case clearly show that the appellant 
falls within even this narrow definition it appears that he comes within 
the definition of the term "ex-serviceman" as interpreted by the Supreme 
Court. | 








2. It has been held in Morgan v. United States, 58S. Ct. 373, 
that an administrative agency performing quasi-judicial functions must 
accord the protection afforded by due process of law to all persons af- 
fected by its decisions. In the instant case the appellee, in Spite of 
repeated requests by the appellant, never informed the appellant of the 
reason for denying his claim. The record in the case shows clearly 
that the appellee stated repeatedly that the appellant was not on active 
duty. However, when suit was filed against the appellees, the defense 
presented in the lower Court was that the appellant was not an “ex-ser- 
viceman" within the meaning of the law. Appellant was therefore de- 
prived of the protection afforded by due process of law since he was not 
afforded a reasonable opportunity to know the claims of the appellees, 
and therefore was not accorded a full hearing. Had the appellant been 
aware of the reason later cited by the appellees in the lower Court, he 
would have been in a position to furnish proof of service connected 
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disability which is a factor in the definition of the term "ex-serviceman”"; 
but which is not a factor in the definition of the term "active duty". 


CONCLUSION 


It is an accepted principle of statutory construction that beneficial 
legislation should be liberally construed; but even under the strictest 
construction the appellant falls within the definition of "ex-serviceman" 
as enunciated by the Supreme Court of the United States in the case of 
Mitchell v. Cohen. ' It also appears clearly evident that when a citizen 
is given one reason by an administrative agency for the disallowance of 
his claim, and 18 hours before the hearing on a motion for summary 
judgment is presented with an entirely different reason he has not been 
granted due process of law. 


Respectfully submitted 


SEYMOUR J. CARMEL 


P, O. Box 505 
Washington 4, D. C. 
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APPENDIX FOR APPELLANT 





[Filed July 11, 1957] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Seymour Carmel : | 
P. O. Box 505 . | 
Washington 4, D. C. : : 
sae |r : Civil Action No. 788-56 


Harris Ellsworth, Chairman 

U.S. Civil Service Commission : ! 
8th & F. Streets, N. W. : | 
Washington, D. C. 


and | 


Frederick J. Lawton, Commissioner 

U.S. Civil Service Commission 

8th and F Streets, N. W. : 
Washington, D. C. : 


and 


Christopher H. Phillips, Commissioner 
U.S. Civil Service Commission 

8th & F Streets, N. W. 

Washington, D. C. 


Defendants. 





AMENDED COMPLAINT FOR RESTORATION TO | 
EMPLOYMENT AND ACCRUED PAY P 

1. Plaintiff is an adult citizen of the United States, and the 
amount in controversy, exclusive of interest and costs, exceeds Three 
Thousand Dollars ($3, 000. 00). 

2. Plaintiff was employed by the United States Government, in the 
Veterans Administration, from October 17, 1937 through S eptember 14, 
1955, when he was separated by reduction in force action. At the time 
of separation, plaintiff was in receipt of salary at the annual rate of 
$6, 250. 00. | 

3. Prior to his separation, plaintiff applied for veterans pref- 


erence under the Veterans Preference Act of 1944 as amended, based on 





2 
full time active duty in the National Guard of the United States, from 
July 6, 1952 through July 20,1952. Had such preference been granted, 
plaintiff would not have been separated from government service. 

2 4. Plaintiff's application for veterans preference was denied, and 
this action was sustained by the United States Civil Service Commission, 
in accordance with the appellate procedure of the agency, on September 
20, 1955, December 14, 1955 and January 9, 1956. Plaintiff has therefore 
exhausted all administrative resources. 

5. The Veterans Preference Act of 1944, as amended, provides 
for veterans preference for ex-service men or women who served on 
active duty with the Armed Forces of the United States subsequent to 
April 28, 1950 and were discharged under honorable conditions. 

6. It is a matter of official record that plaintiff served on active 
duty with the National Guard of the United States from July 6, 1952 through 
July 20,1952, during which period he incurred a service-connected in- 
jury in line of duty.’ By virtue of this injury, plaintiff has suffered a 
dislocation of the fabric of his normal social and economic life. Plaintiff 
received full pay for this period. Plaintiff submitted in evidence with his 
claim for veterans preference an honorable discharge from the Armed 
Forces of the United States. 

7. Plaintiff therefore claims that he is an ex-serviceman who 
served on active duty with the Armed Forces of the United States sub- 
sequent to April 28,1950, and was discharged under honorable circum- 
stances; and is therefore entitled to preference under the Veterans Pref- 
erence Act of 1944, as amended. 

8. Plaintiff also claims that he was denied due process of law by 
defendant, during the period of administrative action, since he was not 
afforded a reasonable opportunity to know the claims of the defendant; 
and therefore was not accorded a full hearing. 

9. Wherefore, plaintiff claims that his discharge from government 
service was clearly illegal, and requests that this Court direct the de- 
fendants to grant the plaintiff veterans preference and, in accordance with 
their authority under Section 19, Veterans Preference Act of 1944, as 
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3 amended, to instruct the Veterans Administration to restore the 

plaintiff to the position from which he was separated on September 14, 

1955, with full pay plus accrued annual and sick leave and retirement 
benefits from September 15, 1955 to the date of restoration. | 


/s/ Joseph G. Weeda 
ttorney for Plain 

1000 Vermont Avenue 

Washington, D. C. 


[Certificate Of Service] | 


4 [Filed September 3, 1957] | 

DEFENDANTS' MOTION FOR SUMMARY JUDGMENT | 

Come now the defendants, by their attorney, the United States 
Attorney, and move this Honorable Court for summary judgment on the 
ground that there is no issue of fact and defendants are entitled to judg- 
ment as a matter of law, and for the reason that this Court has pre- 
viously decided the only issue of law in this case in favor of defendants. 
In support of this motion, defendants attach hereto a Memorandum of 
Points and Authorities. | 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal 
_ Assistant United States Attorney 


/s/ Robert J. Asman 
Assistant United States Attorney 


/s/ Thomas H. McGrail 
Assistant United States Attorney 


[Certificate Cf Service] 


5 [Filed October 1, 1957] | 
ANSWER TO MOTION FOR SUMMARY JUDGMENT | 
Comes now the plaintiff and moves the Court to deny defendants’ 
Motion for Summary Judgment for the reason that the plaintiff is entitled 
to Veterans Preference because of a disabling injury received by him 


BY Sh f 


a 
during his tour of service with the National Guard, which injury by its 
nature dislocated the fabric of his normal economic and social life. 

It is further contended that the defendants erred in sustaining the 
decision of the Veterans Administration by denying plaintiff Veterans 
Preference on the ground that the National Guard Unit in which plaintiff 
served was not called into "Active Service". Defendants also erred in 
their determination of plaintiff's application for Veterans Preference in 
holding that the plaintiff was not serving on "Active Duty” during his 
service period. The plaintiff was never informed by the defendants that 
he was not an ex-serviceman during the period of its administrative act- 
ion and he was, therefore, not afforded an opportunity to meet this issue. 
The defendants did not make the contention that the plaintiff was not an 
ex-serviceman until after the plaintiff had instituted his action in this 
Court. 


/s/ Joseph G., Weeda 
Attorney for Plaintiff 


[Filed October 3, 1957] 


AFFIDAVIT IN SUPPORT OF ANSWER 
TO MOTION FOR SUMMARY JUDGMENT 


District of Columbia ) 


) ss: 


Washington, D. C. 

Seymour Carmel, plaintiff herein, after first being duly sworn on 
oath deposes and says: that the attached is a photostatic copy of a letter 
directed to and received by him from James E. Chapman, M.D., who 
was the medical officer for the 340th Anti-Aircraft Gun Battalion to 
which the plaintiff was attached on or about July 17, 1952 while on active 
federal service for training with said battalion. 


/s/ Berio Carmel 
Plain 


[JURAT] 





[Filed October 3, 1957] 


JAMES E. CHAPMAN, M.D. 
2026 R Street, N. W. 
Washington 9, D.C. 





2 January 1957 


Re: Mr. Seymour J. Carmel 
Former Military address: 
Battery D, 340th AAA Gun 
Battalion, DCNG 


TO WHOM IT MAY CONCERN: ! 

This is to certify that the above named individual was examined 
by me on or about the 17th of July 1952 while on active Federal Service 
for training with the D.C. National Guard. At that time he developed 
symptoms caused by a direct right inguinal hernia. He was advised at 
that time to have surgical correction performed. This was declined by 
the patient. Since the symptoms and condition developed during active 
Federal Service for training, in my capacity as Medical Officer for the 
340th Anti-aircraft Gun Battalion, I indicated that this injury was line 
of duty. : 
Examination at this time (2 January 57) reveals the presence of a 
tender mass below the right inguinal external ring which protrudes and 
is more tender on coughing. 

Diagnosis: Hernia, inguinal, indirect, right, non-strangulated. 

I am informed by the patient that photostatic record of the sick call 
visit is in existence, although my notes (Medical Officer's metre) have 
apparently been misplaced. 

It is the purpose of this statement to indicate, formally, that to 
the best of my recollection, the facts are as I stated above. | 
/s/ James E. Chapman 
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i a | 
[Filed October 8, 1957] GOVERNMENT'S EXHIBIT 


UNITED STATES CIVIL SERVICE COMMISSION, a BB 
WASHINGTON 25, D. C. 


I, William C. Hull, Executive Assistant to the Commissioners, 
United States Civil Service Commission, certify. that the documents 
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attached hereto, relate to the reduction in force appeal of Seymour 
Carmel, and are true copies of official documents, under my custody 
and control. 





























/s/ William C. Hull 


Washington, D.C. 
October 3, 1957 





9 VETERANS ADMINISTRATION 
NOTIFICATION OF PERSONNEL ACTION 


1. Name: Mr. Seymour Carmel 2. Date of Birth: 4. Date: 














6-16-09 9-21-55 
5. Nature of Action: Reduction-in-Force 6. Effective Date: 
9-14-55 
From To 
Adjudicator 8. Position Title 
GS-960-9, $6250 p.a. 9. Service Series, 
Fed. No. 21965-4 Grade, Salary 


Department of Veterans Bene- 10. Organizational 
fits Veterans Benefits Office, Designations 
D.C. Compensation and Pension 

Service Veterans Claims Division 


Adjudication Sections I, I & Ii 
Washington, D. C. 11. Headquarters 
XX Field 12. Field or Dept'l. 
he” PASE Ee TO AE ee eee 
15. Sex: M 16. Race: 17. Appropriation: a 231.1200 
. ec -S. Re ment Act - Yes 19. Date ppo ent 
| Affidavits (Accessions 


50 “Leal Rasen  ---___—— 
- Legal Residence: 


2: ft action is subject to applicable laws, rules, an 
regulations and may be subject to investigation and approval by the 
United States Civil Service Commission. The action may be corrected or 
gencelad if not in accordance with all requirements. 


Caree 
Reduction-in-Force notice issued 8-15-55, amended 9-7-55 *” 
Offered position of Adjudication Clerk, GS-4 in Washington, D. C. | ' 


If any annual leave is found due, pertinent leave data will be indicated on 
the Pay Roll Change Slip, SF-1126, attached to final check. , 
Mailing address: P. O. Box 505, Washington 4, D. C. 


/s/ E. L. Farrell 
| Personnel Office Tr 


7 
[Received August 17, 1955, U.S.C.S..C. ] 
OFFICE MEMORANDUM . UNITED STATES GOVERNMENT 


Appeals Examining Office 
Bureau of Departmental Operations | 
U.S. Civil Service Commission Date: August 16, 1955 
Washington, D. C. : 
om Seymour Carmel, Adjudicator | 
Veterans Benefits Office | 
Veterans Administration 


Subject: Washington, D. C. 


I wish to appeal from the reduction in force action, of which I was 
notified by the enclosed letter dated August 15, 1955, on the following 


grounds. 
The Veterans Preference Act of 1944 as amended proviies for 
veterans preference for persons who have served on active duty in any 
branch of the Armed Forces of the United States and have been separated 
therefrom under honorable conditions. 
Section 201(e) of Public Law 351, 81st Congress provides that any 


full time training, training duty with pay or other full time duty performed 
by members of the National Guard of the United States, which entitles 
them to receive basic pay, shall be deemed to be active ouny in the ser- 
vice of the United States. | 

It should be noted that the word "shall" is mandatory in nature, and 
that the language of the law itself clearly and unequivocally defines full 
time training duty with basic pay as active duty. : 

While a member of the National Guard of the District of Columbia, 
and the National Guard of the United States, in the summer of 1952, I 
was ordered to fifteen days active duty, for which I received $72.80 as 
basic pay from the Department of the Army. I sent my withholding slip 
in with my 1952 income tax return. I was also honorably discharged 
from the Armed Forces of the United States on August 12, 1952. It should 
be noted that my discharge certificate is a discharge from the Armed 
Forces of the United States. | 





8 

Since I performed active duty as defined by Public Law 351, 8ist 
Congress, received basic pay and have been honorably discharged from 
the Armed Forces of the United States, I believe that my case falls 
squarely under the provisions of Public Law 351, 81st Congress; and 
that I am entitled to veterans preference. 

An analogous situation exists, incidentally, in the veterans pref- 
erence granted World War I members of the Students Army Training 
Corps, which was a reserve unit whose members never performed any 
full time duty. 

Please reply to: Seymour Carmel 


/s/ Seymour Carmel 
P.O. Box 30 
Washington, 4, D.C. 


cc: Personnel Officer 


UNITED STATES CIVIL SERVICE COMMISSION 
BUREAU OF DEPARTMENTAL OPERATIONS 
Washington 25, D. C. 


September 20, 1955 


Mr. Seymour Carmel Re: Your letter of 
P. O. Box 505 ! August 16, 1955 
Washington 4, D. C. 


Dear Mr. Carmel: 

Reference is made to your appeal from the reduction-in-force 
action taken by your agency. We have reviewed the procedures used by 
your agency in conducting the reduction-in-force, and have examined 
the retention registers. Since our review has failed to disclose any ir- 
regularity under the terms of the Commission's Retention Preference 
Regulations your appeal is not sustained. Your attention is invited to the 
paragraph or paragraphs checked below: 

X The records show that, on the basis of your official assignment, 
you were properly listed on the retention register, were reached for 
reduction-in-force action, and received written notice to this effect as 
required by the Retention Preference Regulations. 
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An extensive review of the retention records of your agency failed 
to disclose an appropriate position in keeping with your qualifications 
and retention standing at a grade level acceptable to you to which you 
have a right of reassignment under the Regulations. 

X The offer of reassignment made by the agency complies with 
the reassignment provisions of the Retention Preference Regulations. 

We have reviewed the positions at the grade from which you were last 
reduced. We have also reviewed any intervening positions between that 
grade and the grade you were offered. Our review failed to disclose any 
other position to which you are entitled under the Retention Preference 
Regulations. | 

Under the Retention Preference Regulations, no agency’ ‘is required 
to fill a vacant position, or to promote an employee because of reassign- 
ment or retreat rights. 

X An offer of reassignment is reasonable if it is made without 
reduction in grade. If reduction in grade cannot be avoided, such change 
is reasonable, if made with the least reduction required to conform to the 
Commission's regulations. Our review indicates you received a reason- 
able offer of reassignment. | 

12 Since you do not have competitive status in your present employ- 
ment the Regulations do not require the agency to make you an offer of 
reassignment. ! : 

The Commission's Regulations do not require that the agency make 
you an offer of reassignment to a continuing position in another compet- 
‘itive. level, since you are an employee serving in an excepted position. 

The term "competitive area" normally means a Bureau or equiva- 
lent part of an agency in the Departmental Service, or an "installation 
in the Field Service. In your case, the competitive area used fits def- 
inition, or it has been specifically approved by the Civil Service Com- 
mission. | 

The term "competitive level" denotes all similar positions (gen- 
erally those in the same grade or occupational level) :within a compet- 
itive area in which employees can be readily interchanged without undue 
interruption to the work program. The competitive level in which your 
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position was placed was properly established. 

X Asa Group I or Group II employee you may file with the U.S. 
Civil Service Commission's Separated Career Employee Program. De- 
tails on the program are contained in the enclosed CSC Form 26. 

X No further appeal from this decision will be entertained un- 
less it is submitted to the Commissioners, U.S. Civil Service Commis- 
sion, Washington 25, D.C., within seven (7) days after receipt of this 
decision. Additional representations should be made in writing and sub- 
mitted in duplicate with the appeal to the Commissioners. 

X We are unable to agree with your contention that you are entitled 
to veteran preference. Under the provisions of Section 2 of the Veterans' 
Preference Act of 1944 and V 1-3 of the Federal Personnel Manual, full- 
time active military duty is a prerequisite for veteran preference. In 
view of advice from the Adjutant General's Office, that the 340th Batal- 
lion of the District National Guard did not perform active military duty 
during the period of your service, the finding of the Veterans Administra- 
tion that you are not entitled to veteran preference is sustained. 

Sincerely yours, 


/s/. R. A, Dunton 
Chief, Appeals Examining Office 


Enclosure 22921 


13 [Received Sept. 23, 1955, U.S.C.S.] P. O. Box 505 
C. ] Washington 4, D.C. 


September 22, 1955 


Commissioners 
U.S. Civil Service Commission 
Washington 25, D. C. 


Gentlemen: 

This is an appeal from the decision, dated September 20, 1955, of Mr. 
E. A. Dunton, Chief, Appeals Examining Office, denying me veterans 
preference. 

The Veterans Preference Act of 1944 as amended provides for veterans 
preference for: 
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. Ex service men or moses 

. who served on active duty; 

. with the Armed forces of the United States; 

. subsequent to April 28, 1950; 

5. and were discharged under honorable conditions. 

Your attention is called to Section 2 of the Servicemen's Indemnity Act 
of 1952, copy enclosed, which provides that on and after June 27, 1950 
any person in the active service of the Army, Navy, Air Force, Marine 
Corps, Coast Guard or the Reserve components thereof, including the 
National Guard when called or ordered to active duty or active training 
duty for fourteen days or more, shall be covered by Servicemen's In- 
demnity. ! 
It should be noted that the National Guard, when called to active duty for 
fourteen days or more, is considered to be in active service without 
reservation; while persons in the reserve components who serve without 
pay, and rejected draftees are deemed to be in active penriey only for 





the purposes of the Act. 
Your attention is also called to Section 201(e) of the Career Gompen- 
sation Act of 1949, copy enclosed, which provides that any full time duty 
or training duty with pay performed by members of the National Guard of 
the United States shall be deemed to be active duty in the service of the 
United States. The language of the law here is mandatory and leaves no 
room for administrative discretion. | 
Your attention is further called to the Armed Forces Reserve Act of 
1952, copy enclosed, which in Sections 101(e), 202(a) and 301 definitely 
establishes the status of the National Guard of the United States as a 
component of the Armed Forces of the United States. | 

14 _—iIt is a matter of official record with the Veterans Administration 
that I served on active duty with the National Guard from July 6, 1952 
through July 20, 1952; and was honorably discharged from the Armed 
Forces of the United States. My discharge certificate was submitted in 
evidence with my claim for veterans preference, and it states thereon 
that I was discharged from the Armed Forces of , United States. 
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I therefore claim that Iam an ex serviceman who served on active duty 
with the Armed forces of the United States subsequent to July 9, 1952 and 
was discharged under honorable conditions; and am therefore entitled to 
veterans preference. 
In personal contact with your Appeals Examining Office, the question of 
the intent of the Congress was raised. It is not claimed that any single 
piece of legislation cited in this appeal was enacted with the intent of 
bringing members of the National Guard within the purview of the Vet- 
erans Preference Act of 1944 as amended. However, it is claimed that 
there has been a legislative trend, in the interest of national defense, the 
cumulative effect of which has been to equalize the active duty status of 
the Regulars and the Reserves. 
Public Law 108, 81st Congress, copy enclosed, equalized the service 
status of members of the National Guard and the Regular Army, provid- 
ing for identical pension, compensation, death gratuity, retirement, 
hospital benefits and pay and allowances, in cases involving service 
connected disability. 


The Career Compensation Act of 1949 liberalized these provisions by 
equalizing the service status of the Regulars and Reserves, regardless 
of service connected disability. 


The Serviceman's Indemnity Act of 1951 gave the same insurance pro- 
tection to the National Guard when on active duty as given to other com- 
ponents of the Armed Forces of the United States while in active service. 
The Armed Forces Reserve Act of 1952 liberalized prior legislation 
which provided that the National Guard was part of the Armed Forces of 
the United States only when called to active duty for fourteen days or 
more, by giving it that status regardless of active duty. 

It therefore appears that active duty in the National Guard and the Regu- 
lar Army have now been equated to the point where they are legally iden- 
tical for all purposes; and since one day of active duty in the Regular 
Army meets the active duty requirement for veterans preference, one 
day of active duty in the National Guard should meet the same require- 
ment. 
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15 May I also mention the rather anomolous situation of a man being 
considered a disabled veteran by the Veterans Administration, entitled 
to compensation, pension, hospitalization and insurance benefits pro- 
vided for veterans of the Korean hostilities; while in the eyes of the 
United States Civil Service Commission, he is not even a veteran en- 
titled to ten point preference on a Civil Service examination. | 
Since I wish to file for relief in the appropriate Federal court, if neces- 
sary, as soon as possible, I would appreciate expedited action on this 
appeal, without injustice to other appellants, of course. 


Sincerely, 
/s/ Seymour Carm el 
16 {Matted December 14, 1955] | 
[Board of Appeals and Review] December 14, 1955 
Mr. Seymour Carmel | 
P.O. Box 505 


Washington 4, D. C. 
Dear Mr. Carmel: 
This is in further reference to your letter of September 22, 1955 
appealing the decision of the Chief, Appeals Examining Office dated 
September 20, 1955 concerning the reduction-in-force action by which 
you were affected in the position of an Adjudicator, GS-9, Veterans 
Benefits Office of the Veterans Administration. Review of your file re- 
veals your contention that you are entitled to consideration as a sub- 
group IA employee because of service which you performed as a member 
| of the National Guard of the District of Columbia. The exhibits which you 
forwarded with your appeal are not adequate evidence of your entitle- 
ment to Veterans' Preference. According to the Federal Personnel 
Manual the requirement to be met by a person claiming 5-point pref- 
erence are as follows: 
(1) That he served on full-time active duty in any branch of the 
| armed forces of the United States;- During a war, : or-During 
to the period April 28, 1952, through July 1, 1955, or- Ina ‘ 
: campaign or expedition for which a campaign badge (service 
medal) has been authorized; and - | ‘ 


wah S% 
> 
y 
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(2) that he was separated from such active duty under honorable 

conditions." | 

Service in the National Guard of the United States must show that 
the person had been called or mustered into active Federal military ser- 
vice. (FPM V-1-14). 

In the absence of affirmative evidence that you meet the require- 
ments for entitlement to veterans preference the Board affirms the deci- 
sion of the Appeals Examining Office in your case. 

For the Commissioners: Sincerely yours, 


cc: Appeals Examining Office /s/ John E. Blann, Chairman 
Veterans Administration Board of Appeals and Review 
Washington 25, D. C. 


17 [Received December 20, 1955] P.O. Box 505 
[ Board of Appeals and Review] Washington 4, D. C. 


Your File Reference: 
BAR:SJW:jg 
United States Civil Service Commissioners 
Washington, D. C. 
Gentlemen: 

I hereby appeal from the decision dated December 14, 1955 of 
your Board of Appeals and Review. 

I claim that in denying me veterans preference, while granting 
it to members of reserve organizations and as the Students Army 
Training Corps. the Commission is acting in an arbitrary and capricious 
manner. 

Since I wish to file for relief in the appropriate Federal court, if 
necessary, I request that if you sustain the action of your Appeals Board, 
I be given the legal terms for your decision, not merely a quotation | 
from the Federal Personnel Manual, and that my exhibits be returned. 

May I point out that the Federal Persomei Manualis not ruling 
over the statute of the United States. 

Respectfully, 
/s/ Seymour Carmel 
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19° 


Mr. Seymour Carmel 
Post Office Box 505 
Washington 4, D. C. 


Dear Mr. Carmel: 

This is in reference to your letter received December 20, 1955, 
appealing from the decision of the Board of Appeals and Review dated 
December 14, 1955, denying you the benefits of veterans’ preference. 

You have requested that if the action of the Board of Appeals and 
Review is to be sustained that you be given the legal basis for the de- 
cision and that your exhibits be returned. — 

The Civil Service Act of January 16, 1883 (22 Statute 403; 5 U.S.C. 
362 et seq. ; 40 U.S.C. 42) authorizes the President to appoint, by and 
with the advice and consent of the Senate, three persona as Civil Service 
Commissioners. Section 2 of that Act states that it shall be the duty of 
said Commissioners to aid the President, as he may request, in pre- 
paring suitable rules for carrying this act into effect, and when said 


rules shall have been promulgated, it shall be the duty of all officers of 
the United States in the departments and offices to which any such rules 
may relate to aid, in all proper ways, in carrying said —_ and any 

modifications thereof, into effect. 





Under the provisions of Civil Service Rule V it is stated: "(a) 
The Commission is authorized and directed to promulgate ‘and enforce 
such regulations as may be necessary to carry out the provisions of the 
Civil Service Act and Rules, the Veterans’ Preference Act, and all other 
applicable statutes or executive orders imposing responsibilities on the 
Commission." | 

The Veterans’ Preference Act of 1944, as amended, sities: "Sec- 
tion 19. It shall be the authority and duty of the Civil Service Commis- 
sion in all cases under the classified civil service to make and enforce 
appropriate rules and regulations to carry into full effect the provisions, 
intent, and purpose of this Act and such Executive orders as may be - 
issued pursuant thereto in furtherance thereof: Provided, That any 
recommendation by the Civil Service Commission, submitted to =r 
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Federal agency, on the basis of the appeal of any preference eligible, 
employee or former employee, shall be complied with by such agency.” 

The Federal Personnel Manual is the official medium of the United 
States Civil Service Commission for issuing its personnel regulations, 
instructions and guidance to Federal agencies. An instruction issued in 
the Manual supersedes any other Government-wide or region-wide in- 
structions previously issued by any office of the Commission which are 
in conflict with it. It will thus be noted that the Federal Personnel Man- 
ual is the official publication of the Commission and the information con- 
tained therein must be considered with the regulations in implementing 
those regulat ions. 

In your particular case, the instructions in the Federal Personnel 
Manual lists those laws and regulations which are utilized by the Com- 
mission in connection with the granting of veteran preference under the 
provisions of the Veterans’ Preference Act. Contrary to your claims, 
the decision that you are not entitled to veteran's preference is consis- 
tent with the provisions of the Veterans’ Preference Act. The laws 
which you have cited serve the purpose for which they were enacted but 


are not those applicable in the enforcement ofthe Veterans' Preference 
Act. ' 

The material furnished with your memorandum of August 16, 1955, 
addressed to the Appeals Examining Office and consisting of your reduc- 
tion-in-force notice and copies of Public Laws 108, 81st Congress; 361, 
| 8ist Congress; 476, 82nd Congress and 23, 82nd Congress are herewith 
returned. 


For the Commissioners: 
| Sincerely yours, 


/s/ John E. Blann 
| Chairman, Board of Appeals 
Enclosure 11759 and Review 
cc: Director of Personnel 
Veterans Administration 
Washington 25, D. C. 
cc: Appeals Examining Office, CSC 
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EXHIBIT #B 
VETERAN PREFERENCE CLAIM 
1. Name of Veteran on whose service preference is claimed: 
Seymour J. Carmel 
2. Is the Veteran deceased? No. 
3. 


* * * *® 2 (4, * * 


5. Is Veteran receiving disability reti rement benefits from a | branch 
of the Armed Forces? No. 


6. Has Veteran been awarded the Purple Heart for ‘wounds or injuries 
received in action? No. | 


7. Your name (First) (Middle) (Last): 8. Your address: P.O. Box. 
Seymour Joseph Carmel 505, Washington 4, D.C, 


9. Your date of birth: 6-16-10 10. Which are yout X The veteran 
11. * c 3 * a * i 


15. Was the Veteran's service in peacetime only? No. : 

is, * * = * 17. Branch of Service: Dept. of the Army 
18. Date of entry (or entries) into Armed Forces: 5-22-52 | | 
19. Date of separation (or separations) from service: 8-12- 52 

20. Give serial or service number: 22913065 : 

21. * * Hh * * “ 

30. Is Veteran now employed? Yes (full-time) 

31. * *  «* * 


$2. Nature of Veteran's oe before Military — if any: 
Adjudicator f 


33. Nature of Veteran's present employment: Adjudicator | 


34. If Veteran has applied for Federal Civil Service Examination in 
past 3 years, give: Title of Examination: None 


35. If Veteran has been employed in Federal Civil Service td past 3 
years, give: Title and Grade of position: Adjudicator GS-9 | 


| 
! 
| 


Name and address of Agency: Veterans Administration | _ 
I certify that the statements made by me in answer to the fore- 
going questions are true to the best of my knowledge and belief. 


Date: 8-16-55 /s/ Seymour J. Carmel 
Preference is claimed under Sec. 201(e) Public Law 351, 81st Cong. 
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HOWTO APPLY FOR VETERAN PREFERENCE 


Veteran of Wartime Service, Not Claiming Parts 1,5 
Disability Preference 


Veteran of Peacetime Service, Not Claiming " Parts 1,5 
Disability Preference 


Veteran With Service-Connected Disability...... Parts 1,5 

Veteran Receiving Non-Service-Connected 

Pension or Retirement Benefit............... .- Parts 1,5 

Wife of a Veteran With Service-Connected 

Disability ............. é ik om ween be aw We ee Parts 1, 2, 

p 4, 5 

Widow of a Deceased Veteran..........eeeceees Parts 1,2 
5 

Mother of a Deceased Veteran. .............000- Parts 1,3 

5 

Mother of a Disabled Veteran ................ .- Parts 1,3, 

4,5 


PROOF REQUIRED-READ CAREFULLY 





Proof A 

Proof A,B 
Proof A, C 
Proof A,D 
Proof A,C 


Proof A or 
E 


Proof A or 
E (and F in 
proper cases) 


Proof A,C 
(and F in 
proper cases) 


_A. EVERY PREFERENCE CLAIMANT must furnish proof of the 
veteran's honorable separation from a recognizable period of active 
duty with the Armed Forces that meets the requirements of the type of 
preference claimed. (The Armed Forces include the Army, Navy, Air . 
Forces, Marine Corps, Coast Guard, and during time of war, certain 
personnel of the Public Health Service and the Coast and Geodetic Sur- 
vey). Any of the documents listed ;below may be submitted as proof, 
provided they are dated on or after the day of separation from active 


service. Certified or photostatic copies are acceptable. 
1. Honorable discharge certificate. 


Certificate of transfer to Enlisted Reserve Corps. 
- Orders of Transfer to Retired List. 


oP ep 


Report of Separation from Service Departs provided 

honorable separation is shown. 

6. Certificate of Service or release from Active duty. 
B34 , ! 


. Certificate of transfer to Fleet Naval or Marine Corps Reserve. 


Rag 
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1. Official statement from Service Department that honorable 
separation was effected. | 


8. Notation by Veterans Administration on official gtallbcieit de-: SS ee 


» geribed in Cfa) or (b) below that veteran was boageably arian 

from military service. ' | 

9. Notification by the Civil Service Commission of previous 

allowance of preference: (NOTE: Preference is allowable only if . 

present service requirements are met.) | 

10. Notice of. death as provided for in E below. - : 

B. NONDISABLED-VETERAN WHOSE ONLY SERVICE. WAS IN 
PEACETIME must submit, in addition to proof,ot honorable discharge, 
proof that the active peacetime service was performed in a campaign or: 
expedition for which a campaign badge or service medal was authorized. 
This proof consists of the official notification by the Service Department 4 
of the award of the Service Medal. If the American Defense Service 4 
Medal for active duty between September 8,1989, and December 8, 1941, 
is submitted, submit also the official notification of the award of service 





clasp or bronze star for service outside the continental United States. 

Do not submit the actual badge or medal. 
C. VETERAN CLAIMING PREFERENCE BECAUSE oF SERVICE- : 

CONNECTED DISABILITY; WIFE OR MOTHER CLAIMING PREFERENCE 





ON BASIS OF 3ERVICE-CONNECTED DISABILITY OF HUSBAND, SON, 

OR DAUGHTER must submit, in‘addition to proof of honorable separa- 

tion, one of the documents listed below: : 
(a) An official statement, dated within 6 months, — the | 
Veterans Administration or from a Service Department, certify- 
ing to the present existence of the veteran's service-connected 
disability. _ : as 
(b) An official statement, dated within 6 months, from the 
Veterans Administration or from a Service oe certify-. 
ing to the veteran's present receipt of compensation sa service 
connected disability retirement: pay. 
(c) An official citation, issued by a Service Department, of the 
award to the veteran of the Purple peaEe et ounds or injuries 
received in action. ee 


Me Ocoee 
° eae me 
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NOTE: The wife or mother of a disabled veteran is eligible for 
preference only if such veteran is disqualified by reason of a service- 
connected disability for a position along the lines of his usual occupation. 
Mother preference can be awarded only if the disability of the veteran 
son or daughter is rated permanent and total. 

D. VETERAN CLAIMING PREFERENCE BECAUSE OF NON- 
SERVICE-CONNECTED DISABILITY PENSION OR RETIREMENT BENE- 
FIT must submit, in addition to proof of honorable discharge, either: 

(a) An official statement from, or official notice of award of 

pension by, the Veterans Administration showing present payment 

to the veteran of non-service-connected disability pension; or 

(b) An official statement from, or official notice of award of dis- 

ability retired pay by, a Service Department showing payment to 

the veteran of such pay. 

E. WIDOW OR MOTHER OF A DECEASED VETERAN must, if 
the death of the ex-service husband, son or daughter occurred under 

‘honorable conditions while he was serving on active duty, during any 
war, submit the official notice from the Service Department showing the 
date the husband, son or daughter died. If the active duty was not in a 
war, but was in a campaign for which a service medal was authorized, 
the official notification of the service medal must be submitted in addition 
to the official notice of death (see B above for details). A claim from a 
mother of a deceased veteran can be considered only if such veteran's 
death occurred while he was serving on active duty during a war or ina 
campaign or expedition for which a campaign badge or service medal 
was authorized. 

-’ F. DECEASED OR DISABLED VETERAN'S MOTHER CLAIMING 
PREFERENCE BECAUSE OF HER HUSBAND'S TOTAL AND PERMANENT 
DISABILITY must submit, in addition to the proof required under E or A 

and C above, a statement from her husband's physician showing prog- 

_ nosis of his disease and percentage of his disability. 


[ae ae ee: ae 
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22. . OFFICE MEMORANDUM --UNITED STATES GOVERNMENT 


tro: Seymour Carmel. DATE: August 23,!1955 
: Through Chief, Veterans Claims Division — 3072/5D vi 


From: Personnel Officer : . 
Subject: Claim for Veteran's Preference 


1. This has reference to Standard Form 15, Veteran Preference 
Claim, executed by you on August 16, 1955. : 

_ 2. Information received from the Adjutant General's mead indi- 
cates that the 340th Battalion of the District National Guard did 

’ not perform active military duty. Therefore, your claim for 
veteran's preference has been disallowed. | - 
3.. Standard Form 15 and photostatic copy of your discharge are F 
attached. : 

Att; 2 





23 HONORABLE DISCHARGE 


from the Armed Forces - 
of the United States of | 
America 


This is to certify that Pvt-1 Seymour J. Carmel, 22913065, | 
-Btry D 340th AAA Gun Bn. DCNG was Honorably Discharged from the 
National Guard of District of Columbia and the National Guard of the 
United States on the 12th day of August, 1952. 4 
- This certificate is awarded asa testimonial of Honest and Faith 
_ Service. = * 





22 | Exhibit H 
24 WITHHOLDING STATEMENT-1952 


Employee To Whom “Paid (First name, full address, and Social Security 
account number) : 


Pvt Seymour J. Carmel 
2E. Reade St., 
Baltimore, Md. 


Information For Income Tax Return: 
Total Wages (before payroll deductions) paid in 1952: $72.80 
Federal income tax withheld, if any: None. 


=e By Whom Paid: Dept. of the Army 
Gilbert Silver 
WOJG Unit Adm 
Btry D 340th AAA Gun Bn. 


Exhibit I 


_ HEADQUARTERS 
DISTRICT OF COLUMBIA NATIONAL GUARD 
WASHINGTON 


GENERAL ORDER 13 May 1952 
NUMBER 17, 


SUMMER FIELD TRAINING, GENERAL 

ADVANCE AND REAR DETACHMENTS --- 

CAMP SUPPLY DETACHMENT ---------------- 

PRE-CAMP MESS SCHOOL 

CERTIFICATES OF DUTY, GOVERNMENT 
EMPLOYEES oneene Pewee neweconeoo oon] Vv 


I. SUMMER FIELD TRAINING, GENERAL. Pursuant to Letter, 
NG-ARL 354. 1 Gen, NGB, 1 January 1952, subject: "Administrative 
Instructions for Field Training of the National Guard (Army Units), 
Calendar Year 1952" and Letter, Hq DCNG, 8 May 1952, subject: 
"Information and Instructions for Field Training 1952 Camp Duncan, 
Bethany Beach, Delaware", the following units of the District of 
Columbia National Guard will attend field training at Camp — 
Bethany Beach, Delaware, 6 - 20 July 1952: 
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Headquarters, DCANG Fe 
Headquarters and Headquarters Detachment 
340th AAA Gun Battalion 
104th Ordnance Company MM 
257th Army Band 
140th Engineer Float Bridge Company 
209th RCAT Detachment: 


Il. ADVANCE AND REAR DETACHMENTS. Advance and Rear 
BE Bt ED 
Detachments are authorized during the dates specified, and are to be. 
furnished from the organizations listed in Section I. . 


Advance Detachment: 3'- 5 July 1952 
Rear Detachment: 21 July. 1952 


Til. CAMP SUPPLY DETACHMENT. A camp supply Detachment 
is authorized to be furnished from Headquarters and Headquarters De- 
tachment on the following dates: i. | 


3 - 5 July 1952 
-21'- July 1952 
IV. PRE-CAMP MESS SCHOOL. A Pre-Camp Mess School is. 


authorized from 2-5 July 1952, for the following units: 3 


340th AAA GUN Battalion 4 
104th Engineer Float Bridge Comneny a. oa 
140th Ordnance Company MM ‘fs 


V. CERTIFICATES OF DUTY, GOVERNMENT EMPLOYEES. 
Certificates for the duty performed under this order will be farnished 
employees of the United States Government. ' * 4 a | 

BY COMMAND OF MAJOR GENERAL ABENDROTE: | 
OFFICIAL: /s/ Tom Simon ROBERT F. COCKLIN | 


- Tom Simon , | . Lt Colonel GSC. 

Major, AGC _ Chief of Staff 7 
Asst Adj Gen “F ma 
_. - DISTRIBUTION: A 








_ BATTERY "D" . ‘EXHIBIT 

.’ $40th AAA Gun Battalion ‘ 
District of. Columbia National Guard | 

2001 East Capitol Street 3 





Washington, D.C. = 5 June 1952. 1 


BATTERY ORDER: 
NUMBER — 3: 





24 

1. This Unit will conduct its Annual Field Training Encampment 
at Camp Duncan, Bethany Beach, Delaware, from 6 July 1952 to 20 
July 1952. 

2. All members of this Battery will attend the Field Training 
Encampment. It is realized that Summer Field Training creates hard- 
ships for some men. However, in view of present world conditions and 
the fact that this organization may be called to active duty, it is impera- 
tive that the greatest advantage be taken of all training available. You 
are reminded that when you enlisted in this Unit, you agreed that you 
would attend Summer Camp each year. It is contemplated that there 
will be no excuses from any man for non-attendance at Camp. 

3. If any man in this Unit has a very urgent reason why he cannot 
attend Summer Camp, he will submit such reason in writing to the under- 
signed, along with substantiating evidence, why it will be extremely detri- 
mental for him to attend, and will work great hardship on him. These 
documents will be submitted to the Battalion Commander for his decision. 

4. You are advised at this time to make the necessary arrange- 
ments for your civil responsibilities during the above period, in order 
that you will be present for Field Training. 


Sept. 2, 1952 


27 | 19 June 1952 

BATTERY ORDER: 
NUMBER 4: 

1. Under the provisions of Paragraph 1, General Order Number 
17, Headquarters, District of Columbia National Guard, dated 13 May 
1952 the following named Officers and Enlisted menof Battery "D" 340th 
AAA Gun Battalion are ordered to Field Training duty at Camp Duncan, 
Bethany Beach, Delaware, from 6 July 1952 to 20 July 1952, inclusive. 


ist Lt Bradley, Wayne H. Cpl Gibson, Elmer L.” 
ist Lt Bullock, Ray L. Cpl Obold, Charles E.° 
2nd Lt Stricklin, James M. Cpl Petrillo, Joseph A. 





WOJG Silver, Gilbert 


M/Sgt Eastburn, George H. 
M/Sgt Farmer, Hubert L. 
SFC Carty, Harold G. 
SFC Souza, William A. 
SFC Ziger, Herbert N. 
Sgt Burke, James T. 

Sgt Campbell, Gerald L. 
Sgt Davis, Charles B. 
Sgt Love, George C. 

Sgt Marsteller, Lee C. 
Sgt McCarthy, William J. 
Sgt Schmelz, Julius W. 
Sgt Seibold, John P. 

Sgt Stewart, Thomas G. 
Cpl Bachman, Joseph P. 
Cpl Cammack, Robert E. 
Cpl Cramer, Wayne R. 
Cpl Deininger, Frederick 
Cpl Eccard, Elliott 

Cpl Gibbs, William F. 


| 
Cpl Purcell, Charley A. 
Cpl Rosenthal, Alvin D. 
Cpl Sheets, Warren T. 
PFC Edwards, James W. 
PFC Pumphrey, George A. 
Pvt-2 Colligan, John G. 
Pvt-2 Jordan, Bobby A. 
Pvt-2 Oliver, Philip L. 
Pvt-2 Schaeffer, Charles B. 
Pvt 2 Strong, George E. 
Pvt-2 Vandoren, Richard H. 
Pvt-1 Carmel, Seymour 
Pvt-1 Hawes, Alan Thomas 
Pvt-1 Sheets, Russell H. 
Pvt-1 Sylvester, Alfred L. 





2. Government employees ai others so desiring will be furnished 


certificates for duty performed under these orders. 
/s/ Ray L. Bullock 


Sept. 2, 1952 
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| 


- 1st Lt., Arty., DONG 


Commanding ! 


| 
Exhibit 1 


This certificate must be used only for duty performed under an. 
order from Headquarters, D.C. National Guard, Btry "D", 840th AAA 
Gun Bn (90MM) D.C.N.G., Washington, D.C. 20 July 1952 

This is to certify That Pvt-1 Seymour J. Carmel Btrg "D", 340th 
AAA Gun Bn (90MM) D.C.N.G., has performed 15 days of duty (from) 
the 6th (to) 20th day of July 1952 as required by General Orders No. 17, 
current series, Headquarters, D.C. National Guard. : 


/s/ Roy L. Bulloc 
ist Lt., Arty. Commanding 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed October 14, 1957] 
ORDER 
This case having come on for hearing upon defendants’ motion for 

summary judgment and the Court having considered said motion, the 
opposition thereto, the affidavits and exhibits filed herein, other plead- 
ings and argument of counsel,. and it appearing to the Court that there 
exists no genuine issue as to material fact, that plaintiff is not an ex- 
serviceman within the meaning of the Veterans Preference Act and is 
not entitled to the benefits thereof, and that d&fendants are entitled to 
judgment as a matter of law, it is this 14th day of October 1957 

ORDERED that defendants' motion for summary judgment be and 
the same is hereby granted and that the complaint be and the same is 
hereby dismissed. 


/s/ Alexander Holtzoff 
Judge 


[Certificate Of Service] 


30 [Filed October 16, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 16th day of October, 1957, that the 
plaintiff, Seymour Carmel, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 14th day of October, 1957 in favor of the defendants 
against said plaintiff. 


/s/ Seymour Carmel 
pro-se 
c/o Joseph G. Weeda-Suite 310, 
! 1000 Vermont Ave., N. W. 
cee: U.S. Atty. for D.C. Washington, D. C. 
U.S. Courthouse 
Washington, D.C. 
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BRIEF FOR APPELLEES 





In THe 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,242 


SEyMoUR CARMEL, APPELLANT 


% 
i] 


v. 


Unitep States Crvit SERVICE COMMISSION, ET AL., 
APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


GEORGE COCHRAN DOUB, 
Assistant Attorney General, 


OLIVER GASCH, 
United States Attorney, 


SAMUEL D. SLADE, 

PETER H. SCHIFF, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 














QUESTION PRESENTED 


In the opinion of the appellees, the question presented 
1s: 

Whether the Veterans’ Preference Act of 1944, as 
amended, grants a preference in government employment 
to a person honorably discharged from the National 
Guard whose active duty has been for the purpose of 
training only. 
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‘ In THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,242 
Szermour CARMEL, APPELLANT 
Vv. 


Unirep Srates Civ Service CoMMISSION, ET AL., , 
APPELLEES | 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLEES 





COUNTERSTATEMENT OF THE CASE 


This appeal arises out of an action brought by ap- 
pellant Carmel against the members of the Civil Service 
Commission seeking a declaration that he is entitled to 
veterans’ preference and an order that appellees instruct 
the Veterans Administration to restore him to the posi- 
tion from which he was separated in a reduction in force 
in alleged violation of his rights under the Veterans’ 
Preference Act of 1944, as amended. The United States 

District Court for the District of Columbia granted ap- 
pellees’ motion for summary judgment. This appeal fol- 
lowed. | 


(1) | 
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Appellant was employed by the Veterans Administra- 
tion from October 17, 1937, through September 14, 1955, 
when he was separated as a result of a reduction in force 
(A. 1). He alleges that he would not have been reached 
for separation if his claim for veterans’ preference had 
been recognized (A. 2). 

On August 16, 1955, the day after his reduction-in-force 
notice was issued, appellant submitted his claim for vet- 
erans’ preference to his personnel officer in the Veterans 
Administration (A. 17) and on the same day appealed 
the reduction-in-force action to the Civil Service Com- 
mission on the ground that he was entitled to veterans’ 
preference (A. 7). The basis for this claim was that ap- 
pellant was on full-time active duty with the National 
Guard of the District of Columbia from July 6, 1952 
through July 20, 1952 (A. 1-2, 7, 17). Appellant’s claim 
for veterans’ preference was denied by both his personnel 
officer and Chief of the Appeals Examining Office of the 
Civil Service Commission on the ground that he had not 
performed any active duty during his service with Na- 
tional Guard (A. 8-10, 21). The undisputed record shows 
that the two-week period of service which forms the basis 
for appellant’s claim was active duty for training only 
(A. 4, 22-25). Further appeals to the Board of Appeals 
and Review of the Civil Service Commission and to the 
Commissioners were also denied on December 14, 1955, 
and January 9, 1956, respectively (A. 13, 15). 

Appellant filed his original complaint on February 21, 
1956. His motion for summary judgment was denied on 
June 22, 1956. An amended complaint was filed on July 
11, 1957, in which appellant for the first time based his 
claim for veterans’ preference on the ground that during 
his two-week summer training tour he had incurred a 
service-connected injury in the line of duty (A. 1-3). The 
amended complaint also alleged that appellant was de- 
nied due process of law during the period of administra- 
tive action (A. 2). Appellees filed a motion for summary 





1A. —— refers to appellant’s appendix. 
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judgment on September 3, 1957 (A. 3). The District Court 
granted this motion and dismissed the complaint on Oc- 
tober 14, 1957, holding that appellant is not an ex- 
serviceman within the meaning of the Veterans’ Prefer- 
ence Act. 


STATUTE INVOLVED 


The pertinent provisions of the Veterans’ Preference 
Act of 1944, 58 Stat. 390, as amended, are as follows: 


5 U.S.C. $51 | 


In certification for appointment, in appointment, in 
reinstatement, in reemployment, and in retention in 
civilian positions in all establishments, agencies, bu- 
reaus, administrations, projects, and departments ‘of 
the Government, permanent or temporary, and jin 
either (a) the classified civil service; (b) the unclas- 
sified civil service; (¢) any temporary or emergency 
establishment, agency, bureau, administration, proj- 
ect, and department created by Acts of Congress or 
Presidental Executive order; and (d) the civil serv- 
ice of the District of Columbia, preference shall be 
given to (1) those ex-service men and women who 
have served on active duty in any branch of the 
armed forces of the United States and have been 
separated therefrom under honorable conditions and 
who have established the present existence of a serv- 
ice-connected disability or who are receiving compen- 
sation, disability retirement benefits, or pension by 
reason of public laws administered by the Veterans’ 
Administration, the Department of the Army or De- 
partment of the Air Force or the Navy Department; 
* * * (4) those ex-servicemen and women who have 
served on active duty in any branch of the armed 
forces of the United States, during any war, or in 
any campaign or expedition (for which a campaign 
badge has been authorized), or during the period 
specified in clause (6) of this section, and have been 
separated therefrom under honorable conditions: 

** * and (6) those ex-service men and women who 
have served on active duty in any branch of the 
Armed Forces of the United States during the pe- 
riod beginning April 28, 1952, and ending July 1, 
1955 (the period after the termination of the state of 
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war between the United States and the Government 
of Japan during which persons may be inducted un- 
der existing law for training and service in the 
Armed Forces), and have been separated from such 
Armed Forces under honorable conditions. 


SUMMARY OF ARGUMENT 


The only question presented for decision here is whether 
a person honorably discharged from the National Guard 
is entitled to preference in government employment as a 
veteran under the 1952 amendment to the Veterans’ Pref- 
erence Act where the claimant’s active duty has been for 
training only. We demonstrate that the phrase “active 
duty” as used in the Act was not intended to encompass 
active duty for training and that extending veterans’ 
preference to national guardsmen who had never been 
called into the active service of the United States would 
be completely inconsistent with the purposes of the Act. 


ARGUMENT 


The Veterans’ Preference Act of 1944, As Amended, 
Does Not Grant Preference To Persons Honorably 
Discharged From the National Guard Whose Active 
Duty Has Been for Training Only. 


Appellant claims to be entitled to the employment pref- 
erence accorded by the Veterans’ Preference Act of 1944, 
as amended, to “those ex-service men and women who 
have served on active duty in any branch of the Armed 
Forces of the United States during the period begin- 
ning April 28, 1952, and ending July 1, 1955 (the period 
after the termination of the state of war between the 
United States and the Government of Japan during 
which persons may be inducted under existing law for 
training and service in the Armed Forces), and have 
been separated from such Armed Forces under honorable 
conditions.” Supra. The service which constitutes the 
basis for his claim for preference was a two-week sum- 
mer training tour with the National Guard of the Dis- 
trict of Columbia. While apparently conceding that such 
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training duty would not, in itself, be sufficient to make 
him an ex-serviceman within the meaning of the Veterans’ 
Preference Act, appellant argues that such service when 
coupled with a service-connected disability incurred dur- 
ing the two-week training tour does make him an ex- 
serviceman. The court below was fully justified in re- 
jecting this claim since it is plain that a two-week train- 
ing tour with a National Guard unit that has not been 
called into active Federal service does not constitute “ac- 
tive duty” within the meaning of the Veterans’ Preference 
Act. And, as the Supreme Court held in Mitchell v. Cohen, 
333 U.S. 411, a person is not an ex-serviceman under the 
Veterans’ Preference Act if he has not performed the 
type of active service contemplated by the Act. 

The undisputed record shows that the active duty which 
forms the basis for appellant’s claim to veterans’ pref- 
erence was simply the annual fifteen-day training duty 
required of National Guard members. The Civil Service 
Commission has at no time, either under the Veterans’ 
Preference Act of 1944 or prior legislation, considered 
such training duty a sufficient basis for making an em- 
ployee eligible for veterans’ preference. It is clear not 
only that Congress was aware of this consistent admin- 
istrative view when it amended the Veterans’ Preference 
Act in 1952, but also that Congress intended to adopt 
the Commission’s interpretation when it used the phrase 
“active duty” in the 1952 amendment. This is apparent 
from the House Report recommending passage of the bill 
to extend the benefits of the Veterans’ Preference Act, of 
1944 to persons serving in the Armed Forces of the 
United States from April 28, 1952 to July 2, 1955 which 
states: 


The Bureau of the Budget approved the bill but 
suggested an amendment which would exclude train- 
ing for periods of reserve training. It was conclu- 
sively shown that such an amendment was not neces- 
sary and if adopted, might place in question deci- 
sions during the past years made by the Civil Serv- 
ice Commission holding that reserve training was not 
active duty for the purposes of the Veterans’ Pref- 
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erence Act [H.R. Rep. No. 2338, 82 Cong., 2d Sess. 2 
(1952) ].? 


Furthermore, it is now well established that the mere 
performance of some type of military service is not 
necessarily enough to make one an “ex-serviceman” within 
the meaning of the Veterans’ Preference Act.? Mitchell v. 
Cohen, 333 U.S. 411; McDougall v. United States Civil 
Service Commission, 92 U.S. App. D.C. 69, 202 F. 2d 361, 
certiorari denied, 345 U.S. 969. In Mitchell v. Cohen, 
supra, the question was whether persons who had served 
with the Volunteer Port Security Force of the Coast 
Guard reserve were entitled to veterans’ preference in 
federal employment since they had indisputably served 
on part-time active duty. In rejecting the claim to vet- 
erans’ preference in that case the Court said (333 U.S. 
at 419-420) : 


Throughout the legislative reports and debates lead- 
ing to the birth of this statute is evident a consistent 
desire to help only those who had sacrificed their 
normal pursuits and surroundings to aid in the strug- 
gle to which this nation had dedicated itself. It was 
the veterans or ex-servicemen who had been com- 
pletely divorced from their civilian employment by 
reason of their full-time service with the armed forces 
who were the objects of Congressional solicitude. Re- 
employment and rehabilitation were considered to be 
necessary only as to them. 


2 The Civil Service Commission’s rule in effect at the time Con- 
gress enacted the 1952 amendment to the Veterans’ Preference Act 
defined active duty as “full-time duty, other than for purely train- 
ing purposes, with military pay and allowances in the armed 
forces of the United States.” Federal Personnel Manual, super- 
seded sheet V1-3 (September 17, 1949). An ex-serviceman was 
defined as any “person who has performed full-time active duty 
** *” Federal Personnel Manual, superseded sheet V1-3 (Sep- 
tember 17, 1949). 


3 Appellant’s contention that he was not afforded due process 
because his claim to veterans’ preference was denied administra- 
tively on the ground that he had not served on “active duty” 
while the court below denied it because he was not an “ex- 
serviceman” is baseless since the reason appellant is not an ex- 
serviceman is that his service was not active duty. 
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There is nothing to indicate that the legislative 
mind in this instance was directed toward granting 
special benefits or rewards to those who performed 
military service without interference with their nor- 
mal employment and mode of life. As to them, as- 
sistance in reemployment and rehabilitation was 
thought unnecessary. Their civilian employment 
status remained unchanged by reason of their mili- 
tary service. And since their civilian life was sub- 
stantially unaltered, there was no problem of aiding 
their readjustment back to such a life. Indeed, to 
have given them preference rights solely because ‘of 
their part-time military service would have been in- 
consistent with the professed aims of the statutory 
framers. Such preference would have diluted the 
benefits conferred on those ex-servicemen who had 
made full-scale sacrifices; and it would have been in- 
equitable to the many civilians who also had par- 
ticipated voluntarily in essential war and defense ac- 
tivities but who had not been directly connected with 
a branch of the armed forces. ! 


In amending the Veterans’ Preference Act in 1952, Con- 
gress recognized that the reasons for affording preference 
to wartime veterans in Government employment which 
had been noted by the Supreme Court continued to apply 
to persons then being inducted into the armed services 
although formal hostilities had ceased. The House Hes 
port stated: 


The men presently being inducted into the armed 
services are, of course, faced with many of the same 
situations as those who were inducted prior to April 
28, 1952. They must involuntarily submit to a dis- 
ruption in their professional careers or occupations, 
manner and place of living, and undergo rigorous 
training. [H.R. Rep. 2338, 82d Cong., 2d Sess. 2 
(1952) | 


See also S. Rep. No. 2047, 82d Cong., 2d Sess. 2 (1952). 

None of these reasons for affording preference in gov- 
ernment employment to veterans applies to national 
guardsmen, such as appellant, whose only basis for claim- 
ing that they served on “active duty” as required by the 
Act is that they participated in a two-week summer train- 
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ing encampment with their National Guard unit. Such 
active duty for training certainly imposes no hardships 
on a national guardsman. Indeed, appellant, who was a 
government employee at the time that he was ordered to 
participate in the two-week National Guard encampment 
in the summer of 1952, was, by statute, entitled to a 
fifteen-day leave of absence from his government position 
to participate in this training without any loss of pay, 
time or efficiency rating for this period and, in addition, 
he was entitled to receive pay for his training. Act of 
June 3, 1916, c. 126, 39 Stat. 203, as amended, 32 U.S.C. 
75. As was the case with the members of the Coast 
Guard’s Volunteer Port Security Force, the civilian em- 
ployment status of national guardsmen such as appellant 
remained unchanged by reason of their military service 
so that there was no need to aid them in readjustment 
| hat appellant may have incurred an injury during 
back to such life. Thus, the reasoning of Mitchell v. 

ohen, supra, applies with at least equal force here. The 
his two weeks of training duty can make no difference 
since it is apparent that his active duty for training was 
not thereby converted into full-time active duty, which, 
as shown, is the statutory prerequisite for claiming vet- 
erans’ preference.* 


* Appellant’s claim to veterans’ preference on the basis of a 
service-connected disability was not raised during his administra- 
tive appeal but was first mentioned in his amended complaint. 
Thus, it is doubtful if this basis for appellant’s claim to veterans’ 
preference was properly before the court below or this Court on 
appeal. In any event, since the complaint states that appellant 
was employed by the Veterans Administration from October 17, 
1937, through September 14, 1955 (A. 1), it is manifest that ap- 
pellant’s civilian employment was not affected by the injury al- 
legedly sustained during the National Guard encampment in the 
summer of 1952. 
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CONCLUSION 


For the reasons stated it is respectfully submitted that 
the judgment below should be affirmed. 
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